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non-compliance with the regulations were exceedingly burdensome. 
It is believed that the cases may be distinguished on these grounds. 

However, the California corporation license tax 3 likewise reg- 
ulated according to the entire capital stock and declared uncon- 
stitutional under the authority of the former decisions of the 
federal supreme court, 4 seems to be just such an excise tax as 
is permissible under the ruling of the principal case. The fees 
charged are not excessive, extending only to $250.00 per annum 
for the largest corporation. In fact, the Idaho Supreme Court, 
in sustaining a statute remarkably similar to ours, 5 suggested that 
our court had overlooked the peculiar facts involved in the federal 
decisions, and upon which those cases were determined. But 
it is to be noted that the filing fees, 6 considered by the California 
court to be in the same category with the license taxes, more 
closely resemble the taxes of Kansas than Massachusetts. It seems 
unfortunate that the legislature repealed the license tax, 7 while 
leaving the statute, less likely to be sustained upon a possible re- 
consideration, still upon the statute books. 

The effect of such a license upon interstate commerce was 
also considered at length in these cases. It is well established 
that statutes may also be declared unconstitutional wherever 
their necessary operation really and substantially burdens inter- 
state commerce and thus interferes with the supreme power of 
Congress to regulate it. To avoid this possibility, the Supreme 
Court of Massachusetts so construed the statute before it, as to 
exempt all corporations, such as telephone and railroad companies, 
whose interstate and intrastate commerce are "inextricably inter- 
woven." 8 But such a construction was not regarded by the Idaho 
court, as necessary where the tax is a "mere trifle" and not likely 
to operate even indirectly as a burden upon interstate commerce. 

M. C. B. 

Constitutional Law : Separation of State and Local Tax- 
ation: Corporation License Taxes. — The question whether the 
tax amendment to the state constitution providing for a separation of 
state and local revenue, 1 affects the validity of various license 
taxes is no longer a matter of doubt. In Hartford Fire Insurance 



3 (190S) Cal. Stats. 493 and amendments thereto. 

* H. K. Mulford Co. v. Curry, (July 3, 1912) 163 Cal. 276, 123 Pac. 
236. 

« Northern Pacific Railway Co. v. Gifford, (Nov. 23, 1913) 136 Pac. 
(Idaho) 1131. 

6 California Political Code, sec. 416. 

7 (1913) Cal. Stats. 680 to go into effect June 30, 1914. 
"Attorney General v. Electric Storage Battery Co., (1905) 188 

Mass. 239, 74 N. E. 467; Baltic Mining Co. v. Commonwealth, (1911) 
207 Mass. 381, 93 N. E. 831; S. S. White Dental Mfg. Co. v. Common- 
wealth, (1912) 212 Mass. 35, 98 N. E. 1056, 28 Ann. Cas. 1913 C, 805. 

1 Constitution of California, Art. XIII, sec. 14 adopted Nov. 8, 1910. 
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Company v. Jordan, 2 and City and County of San Francisco v. The 
Pacific Telephone and Telegraph Company, 3 the Supreme Court 
has expressly decided that the amendment denies both state 2 and 
local 3 authorities the power of charging a license fee to railroads, 
telephone, insurance, banking, and other enumerated companies 
for the purpose of raising a revenue, and, to that extent, repeals the 
Corporation License Tax of 1905. This conclusion was reached in 
both cases by a liberal construction of the parts of the amendment 
which provide that certain percentage taxes "shall be in lieu of all 
other taxes and licenses, state, county and municipal, upon the 
property of these companies." 

The idea of considering licenses as a tax upon property, even 
in the broadest sense, not only startles the legal mind, but is pro- 
ductive, in this case, of strange results. Against the contention 
of the court that any other construction "might deny all meaning 
and significance to the word 'licenses'," it is suggested that the 
framers of the amendment arranged the words in this manner in 
order to emphasize the fact that all property taxes, without excep- 
tion, even those in the guise of licenses, were to be excluded. In 
fact, it seems as if the said phrase would otherwise have been 
written "taxes upon the property and licenses." But irrespective 
of this if we are to accept the reasoning of the court that a license 
fee is, in substance, a tax upon the franchise and so a tax upon 
property, we must conclude that in California, at least, the fran- 
chise of a corporation is something more than the privilege of being 
and acting as a corporation, or what is, strictly speaking a corporate 
franchise, and must include at least the further right of carrying 
on a business. The effect of such a doctrine is to deprive the state 
of all power to license any corporation whatsoever, for does not 
this same constitutional amendment also provide the method of 
taxing the franchises of all corporations, not enumerated among 
the quasi public service companies otherwise taxed, namely at 1 per 
cent, of their actual cash value? 4 If the incident of a license tax 
is the corporate franchise the license must be proportionate to the 
value of the property taxed, and even then, can not be collected 
without subjecting the franchise to double taxation. But, strange 
to say, the Legislature evidently did not hold the same opinion as 
the court, for it is expressly provided in the act carrying the amend- 
ment into force, that it shall not release any corporation from the 
payment of this annual license. 5 The Tax Commission, who drafted 
the amendment, also took an opposite view of the matter. 6 In fact 



2 (Jan. 17, 1914) 47 Cal. Dec. 17S. 

3 (Oct. 1, 1913) 46 Cal. Dec. 307, 13S Pac. 971. 

4 See "The California State Tax on Corporate Franchises" by A. 
G. Wright, (Jan. 1913) 1 Cal. Law Review 91, 126. 

5 1911 Cal. Stats, p. 330, 533. Since repealed. 1913 Cal. Stats, p. 680 
to go into effect June 30, 1914. 

6 Report of the Commission of Revenue and Taxation, California 
(1910) p. 25. 
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the court itself carefully explained in 1909 that this very corpora- 
tion license tax was in no sense a tax upon corporate franchises. 7 

Still another conclusion seems to be inevitable. The general term 
"licenses" must logically be construed to conclude charges for regu- 
lative purposes as well as fees for revenue, nothwithstanding these 
forms of licenses are entirely distinct in their nature. 8 The court 
expressly left this point undecided. But in a former case, it re- 
viewed various authorities, and held the term "license-tax" to be 
"synonomous with a license fee or charge imposed solely in the 
exercise of the police power" and declared that it should not be 
read in the "narrow technical sense" of a license for revenue only 
unless the scope of the words conveyed that meaning. 9 

Of course the people have the constitutional power to restrict 
or destroy the power to impose licenses, but it seems hardly probable 
that such results, as suggested above, were contemplated in the 
amendment. M. C. B. 

Contracts in Restraint of Trade: Price Maintenance — 
The Supreme Court of the State of Washington, in the case of 
Fisher Flouring Mills Company v. Swanson, 1 has recently laid 
down the following test of the validity of price maintenance con- 
tract between manufacturer and retailer, where no jobber or mid- 
dleman is involved: "Contracts fixing the prices as incidental to 
some main contract and involving less than a controlling part of 
a given commodity in a given market, not proceeding from, nor 
tending to create or maintain a monopoly will be sustained when 
the restriction is, under the circumstances of the particular case, 
reasonable in reference to the interests of the parties, and reason- 
able in reference to the interests of the public ; that is to say, when 
the price fixed is fairly necessary to the protection of the cove- 
nantee and fair to the public in that it furnishes only a reasonable 
profit to the contracting parties." The commodity involved was 
one of many competing brands of flour, and there was no question 
of interstate commerce, the decision and this note dealing with 
the matter under the common law. 

It is accepted law that retail dealers cannot legally make such 
contracts with each other. 2 The Supreme Court of the United 
States in Dr. Miles Medical Co. v. Park & Sons 3 refused a man- 
ufacturer the right to enforce such a system of contracts, in re- 

7 Kaiser Land and Fruit Co. v. Curry, (1909) 1SS Cal. 638, 650, 103 
Pac 341 

"s i n re Guerrero, (1886) 69 Cal. 88, 10 Pac. 261. 

9 John Rapp & Son v. Kiel, (1911) 159 Cal. 703, 115 Pac. 651. 

1 (Dec. 13, 1913) 137 Pac. 144. 

2 People v. Sheldon, (1893) 139 N. Y. 251, 34 N. E. 785; Craft v. 
McConoughy, (1895) 79 111. 346; United States v. Addyston Pipe and 
Steel Co., (1899) 175 U. S. 211; Montague & Co. v. Lowry, (1904) 193 
U. S. 38. 

a (1911) 220 U. S 373, 31 Sup. Ct. 376, 55 L. Ed. 562. 



